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Q.  How can you make sure that you (i) 
learn of opportunities to recover 
assets and increase the value of your 
Plan’s portfolio; as well as (ii) protect 
yourself from being sued for 
breaching your fiduciary duties,     

Chet B. Waldman, Esq.

A.  Portfolio Monitoring of Legal Claims.
for free?



Private Securities Litigation Reform Act 
of 1995

• “Private securities litigation is an indispensable tool 
with which defrauded investors can recover their 
losses without having to rely upon government 
action.”*

• A primary goal of the Reform Act was to encourage 
institutional investors to take a leadership role in 
securities actions to increase overall recoveries.

* Joint U.S. House and Senate Conference Committee



* Joint U.S. House and Senate Conference Committee

• “The Conference Committee believes that increasing 
the role of institutional investors in class actions will 
ultimately benefit shareholders and assist courts by 
improving the quality of representation in securities 
class actions.  Institutional investors are America's 
largest shareholders, with about $9.5 trillion in assets, 
accounting for 51% of the equity market.  According to 
one representative of institutional investors: ‘As the 
largest shareholders in most companies, we are the 
ones who have the most to gain from meritorious 
securities litigation.’”*

Reform Act: Joint Congressional 
Conference Committee Report

* Joint U.S. House and Senate Conference Committee Report



Big Money – Cendant $3.2 Billion



Satisfy fiduciary responsibilities



The Fiduciary Duty to Recover Plan/Fund 
Assets

• “A fiduciary has a duty to ‘take reasonable steps to 
realize on claims’ that are property of the trust, 
including claims in tort...”*

• “A fiduciary ‘cannot properly abandon claims affecting 
the trust property unless it reasonably appears that a 
suit would be futile or the expense of the litigation or 
the character of the claim would make it reasonable 
not to bring suit.’”**

* E. Weiss & J. Beckerman, “Let the Money Do the Monitoring. How Institutional Investors Can Reduce 
Agency Costs in Securities Class Actions”. 104 Yale L.J. 2053-2113 (1995) quoting Restatement (Second) 
of Trusts Sec. 177 (1959).

** Id.



• “If a third person commits a tort against trust property, the 
trustee has a duty to take reasonable steps to compel the 
tortfeasor to redress the injury…”*

• The court in that case recognized that “[w]hen the trustee 
fails to bring suit against a third party 
tortfeasor, the beneficiaries may
properly bring an action against 
the trustees and third parties as 
co-defendants.”**

1 Witzman v. Gross, 148 F.3d 988, 990 (8th Cir. 1998) quoting Uselman v. Uselman, 464 N.W.2d 130, 
137 (Minn. 1990); see also Anoka Orthopaedic Associates, P.A. v. Mutschler, 773 F. Supp 158, 168 n. 
16 (D. Minn. 1991).

2 Witzman, 148 F.3d at 991, citing Uselman, 464 N.W.2d at 137-38; see also Anoka Orthopaedic, 773
F.Supp. at 168.



On August 14th, 1997, Carl McCall, New York’s Comptroller, 
announced that he had filed suit on behalf of the New York State
and Local Retirement Systems against Columbia/HCA. In filing that 
case Mr. McCall Stated:

“As sole trustee of the nation’s 
second largest public pension fund I 
have an obligation to protect the 
investments we make … Protecting 
the value of our stock holdings … is 
my primary responsibility.”



The Fiduciary Duty to Investigate Whether 
to Become Involved in Litigation

• “Not only is a fiduciary not prohibited from serving as 
a lead plaintiff, the Secretary believes that a fiduciary 
has an affirmative duty to determine whether it would 
be in the interest of the plan participants to do so. 
The Secretary has previously taken the position that 
it may not only be prudent to initiate litigation, but 
also a breach of a fiduciary’s duty to not pursue a 
valid claim.”*

* Secretary of Labor’s Memorandum of Law as Amicus Curiae in Support of FSBA’s Motion For 
Appointment As Lead Plaintiff in the Bragdon v. Telxon Corporation litigation, Civ. A. No. 5:98-CV-2876 
(N.D. Ohio), at p. 6.



The U.S. Department of Labor’s View

• “[A] fiduciary may have a duty to serve as lead 
plaintiff where no single individual has sufficient 
interest or resources to serve in such capacity or 
where, as a large stakeholder, the fiduciary has 
an interest in assuring that an alternate class 
representative with a less substantial stake in the 
outcome does not unduly compromise the 
interests of the class in settlement, fail to 
vigorously prosecute the actions, or fail to 
protect the interests of the class vis a vis its 
attorneys.”*

* Secretary of Labor’s Memorandum of Law as Amicus Curiae in Support of FSBA’s Motion For 
Appointment As Lead Plaintiff in the Bragdon v. Telxon Corporation litigation, Civ. A. No. 5:98-CV-
2876 (N.D. Ohio), at p. 7.



The Fiduciary Duty to Monitor 
Investments

• With respect to pension funds, the Employee 
Retirement Income Security Act imposes rigorous 
fiduciary duties on fund managers in connection with 
managing plan assets.* The Department of Labor has 
stated that these duties extend to actively monitoring 
situations where “the activities of the plan alone, or 
together with other shareholders, are likely to 
enhance the value of the plan’s investment, after 
taking into account the costs involved.”**

* Employee Retirement Income Security Act of 1974, Sec. 404(a)(1)(B) (1974), 29 U.S.C. 
1104(a)(1)(B) (1988 & Supp. II 1990).

** Interpretive Bulletins Relating to ERISA, 59 Fed. Reg. 38,860, 38,860-61 (1994).



• “Had the staff and PAC [Pension Asset Committee] 
undertaken adequate investigation, deliberation, and 
monitoring activities, they all would have learned of 
these risks and other circumstances, and factored them 
into the decision of whether to make or maintain the 
investment. A fact finder could conclude that a 
reasonably prudent fiduciary, armed with all of this 
information, would have determined that the Granite 
investment contained significant risks and unknown 
dangers, and therefore was improvident.”*

* Harley v. Minnesota Mining and Mfg. Co., 42 F. Supp. 2d 898, 909 (D.Minn. 1999). 





Potential Liability for Fiduciaries

• Personally Liable

• Can be Joint and Severally Liable

• Restoration of Plan Losses



Settlement Claims Management

• Each year, millions of dollars are recovered for 
investors through securities class actions. But not all 
shareholders who are included in the class make a 
claim and receive their share of the settlement. Your 
fund can only receive a check if you complete the 
necessary paperwork. We make sure your fund does 
not leave money on the table.



Money Managers Do Not Monitor 
Portfolios from a Legal Standpoint, 
Lawyers Do Not Monitor Portfolios from  a 
Financial Standpoint

• Money Managers do not have 
licenses to practice law.

• Money Managers have no experience in investigating 
or determining the validity of legal claims.



Appropriate Portfolio Monitoring Requires:

• Investigating potential legal claims on behalf of 
clients.
Having a diverse investigative team:
– Attorneys experienced in securities and corporate 

governance matters;
– Former Wall St. professionals devoted full time to 

monitoring/investigations;
– Forensic Accountants, experienced in criminal analysis of 

accounting misdeeds;
– Investigative consultants including former police officers, 

secret service agents, and private investigative firms.



Appropriate Portfolio Monitoring Requires:

• Having personnel and sophisticated resources 
devoted to monitoring news services and information 
databases for potentially relevant news;

• Monitoring key legal developments;
• A pedigree of prosecuting litigations 

successfully;
• Monitoring settlements for which clients may have 

claims.
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